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JURISDICTION OF THE COURT 
Original jurisdiction is conferred upon the Supreme 
Court of the State of Utah pursuant to Section 78-2-2(3)(i), Utah 
Code Annotated 1953, as supplemented and 
Court exercised its discretion to transfer 
Court of Appeals in accordance with Rule 
Utah Court of Appeals and pursuant to Section 78-2-2(4)(g), Utah 
Code Annotated, as supplemented and amended. 
NATURE OF THE PROCEEDINGS BELOW 
amended. The Supreme 
the appeal to the Utah 
|4A of the Rules of the 
order of the District 
jj from a signed minute 
This is an appeal from a final 
Court dismissing Plaintiff's complaint anf 
entry order denying Plaintiff's timely rule 59(e) motion to alter 
or amend the order dismissing Plaintiff's pomplaint. 
STATEMENT OF ISSUE PRESENTED 
1. Did the Trial Court err in 
complaint on the basis that Plaintiff is 
interest when Plaintiff's status as own 
promissory note has been established as a (natter of law 
CONSTITUTIONAL PROVISIONS AND STATUTES 
ON APPEAL 
dismissing Plaintiffs 
not the real party in 
br and assignee of the 
Rule 59(e) Utah Rules of Civil Procedure: 
(e) Motion to alter br amend 
a judgment.Amotiontoalteror 
amend the judgment shall be served 
not later than ten (10) days after 
the entry of the judgment. 
1 
70A-1-20K20) 
"Holder" means a person who is in 
possession of a document of title 
or an instrument or an investment 
security drawn, issued or indorsed 
to him or to his order or to bearer 
or in blank. 
STATEMENT OF THE CASE 
(Nature of the Case; Course of Proceedings; 
Disposition at Trial Court; and 
Relevant Facts with Citations to the Recoro) 
This case came on for trial at 10:00 a.m. on February 
4, 1987, before the Honorable Frank G. Noel, sitting with a jury. 
The Plaintiff, Gateway Development Corp., Inc. was present by its 
President and was represented by its attorney, Royal K. Hunt. 
The Defendant, Nixon & Nixon, Inc. was present by its President, 
and the Defendant E.J. Nixon, Jr. appeared personally. Defen-
dants were represented by their attorney, L. Brent Hoggan. The 
Plaintiff in Intervention, R. Alex Morris, was not present in 
person but was represented by his attorney, David H. Shawcroft. 
The Jury was empanneled and duly sworn. *R. 000104. 
Opening statements were presented to the jury, and 
Plaintiff presented partial evidence in support of its Complaint 
brought to recover on the "Promissory Note", a copy of which is 
attached hereto as item 1 of the Addendum. R.0001041. The in-
strument on its face is payable to John New and Associates, Inc., 
a Utah corporation. R.000004 and R.000005. The Court received 
documentation at trial evidencing the transfer of interest in the 
* R shall mean Record. 
2 
Promissory Note from John New and Associates, Inc. to Gateway 
Development Corp., Inc. R.000103. 
Notwithstanding the evidence presented Defendants moved 
the Court for dismissal of the Plaintiff's Complaint on the 
grounds that Plaintiff had not proven that the Promissory Note 
was owned by Plaintiff. The Intervenor Joined in Defendants' 
Motion to Dismiss. R.000110 and R.000111. 
Arguments were heard for and in 
dants' Motion to Dismiss. R.000143 (**T. 
opposition to Defen-
tT. pp 13-20. ) No case 
law was cited although the Court had requested the same from both 
counsel for the Plaintiff and counsel 
R.000143. (T.T. p 13 line 12, T.T. p 13 lihe 18.) 
failed to snow that it 
Note sued upon, or has 
The Court found that Plaintiff 
is the owner and holder of the Promissory 
any right or interest therein, and therefore, ordered that Plain-
tiff's Complaint be dismissed. R.000105 
On March 2, 1987, Plaintiff's Mdtion to Alter or Amend 
Order of Dismissal was entered with th| 
U.R.C.P. 59(e). R.000106. This motion 
amendment of the Order to contain a provi^ 
to admit into evidence two (2) Quit-Claim Deeds and a contract 
supporting Plaintiff's claim to ownership 
and all rights and interests conveyed thereby. This motion 
for the Defendants. 
e Court pursuant to 
jwas brought seeking an 
ion opening the record 
of the Promissory Note 
** TT shall mean Trial Transcript (R.00014J3) 
3 
CERTIFICATE OF SERVICE 
COMES NOW the Plaintiff/Appellant by and through coun-
sel Lowell V. Summerhays and notifies the Court that four (4) 
true and correct copies of Plaintiff's/Appellant's foregoing 
8RIEF OF APPELLANT on this day were served to the Defen-
dants/Respondents by serving the same upon Defendants'/Respon-
dant's counsel at the following address: 
L. 8rent Hoggan, Esq. 
OLSON & HOGGAN 
Attorney for Defendants/Respondents 
56 West'Center 
P.O. Box 525 
Logan, UT. 84321-0525 
DATED this x ~ ^ day of May 1988. 
LAW OFFICES OF LOWELL V. SUMMERHAYS 
£z£*g*2< 
Lowell V. Summerhays 
Addendum 
Item 
Item 
Item 
Item 
Item 
Item 
1 
2 
3 
4 
5 
6 
-
-
-
-
-
mm 
Order of Dismissal 
Promissory Note 
November 20, 1978 Agreement 
Assignment 
Quit-Claim Deed 
Quit-Claim Deed 
L. Brent Hoggan (#1512) 
DLSON & HOGGAN 
Attorneys at Law 
56 West Center 
P.O. Box 525 
Logan, Utah 84321-0525 
Telephone: 752-1551 
LSON & HOGGAI 
ATTORNEYS AT LAW 
56 WEST CENTER 
PO BOX 525 
<OGAN UTAH 84321 
(801)752 1551 
IN THE DISTRICT COURT OF THE THIRD 
STATE OF UTAH, IN AND FOR THE 
(JUDICIAL DISTRICT OF THE 
COUNTY OF SALT LAKE 
GATEWAY DEVELOPMENT CORPORATION, 
INC., a Utah corporation, 
Plaintiff, 
vs, 
NIXON & NIXON, INC., a Utah 
corporation, et al., 
Defendants. 
ORDER OF DISMISSAL 
Civil No. C-86-1997 
This matter came on for trial at 
1987 before the Honorable Frank G. NoejL 
Plaintiff was present by its President 
attorney, Royal K. Hunt. The Defendan 
present by its President, E.J. Nixon, . 
Nixon, Jr., was present personally, 
by their attorneys, Olson & Hoggan, L. 
tiff in Intervention was not present i 
by his attorney, David H. Shawcroft. 
duly sworn. Opening statements were 
Plaintiff presented evidence in suppor 
rested. Thereupon Defendants moved fo^ r 
Complaint on the grounds that Plaintif 
PF 
]L0:00 a.m. on February 4, 
sitting with a jury. The 
and was represented by its 
, Nixon & Nixon, Inc. was 
r., and Defendant E.J. 
Defendants were represented 
Brent Hoggan. The Plain-
person but was represented 
he jury was empanneled and 
esented to the jury and 
of its Complaint and 
dismissal of Plaintiff's 
had not proven that the 
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Promissory Note secured upon by Plaintiff was owned by 
Plaintiff. Plaintiff in Intervention joined in Defendant's Motion 
To Dismiss. Arguments were presented for and in opposition to 
Defendants' Motion To Dismiss and the Court having heard the 
requests of counsel, having examined Plaintiff's documentary 
evidence, having heard Planitiff's oral evidence and being fully 
advised in the premises, found, and does now by this instrument 
find that Plaintiff failed to show that it is the owner and holder 
3f the Promissory Note sued upon or has any right or interest 
therein. 
ORDER OF DISMISSAL 
Accordingly, based upon the foregoing Findings and on motion 
>f Defendants, concurred with by Plaintiff in Intervention, it is 
lereby ordered that Plaintiff's Complaint be and the same is 
hereby dismissed. 
DATED this day of February, 1987. 
Frank G. Noel, District Court 
Judge 
MAILING CERTIFICATE 
I hereby certify that I mailed an exact copy of the foregoing 
Order Of Dismissal to Plaintiff's Attorney, Royal K. Hunt, at 2290 
East 4500 South #170, Salt Lake City, Utah, 84117; and to 
Plaintiff in Intervention's Attorneys, Ray M. Harding, Jr. and 
David H. Shawcroft, at 110 South Main Street, Pleasant Grove, 
Utah, 84062, postage prepaid in Logan, Utah, this 5th day of 
January, 1987. 
)LSON & HOGGAN 
ATTORNEYS AT LAW 
56 WEST CENTER 
PO BOX 525 
LOGAN UTAH 84321 
<8Cm752 1551 
S/ 
LBH/1 L. Brent Hoggan 
PROMISSORY NOTE 
For value received NIXON & NIXON, 
agrees to pay to JOHN NEW & ASSOCIATES, 
at such place as Payee may in writing dil 
of the United States of America, the suiq 
follows: 
a Utah Corporation 
a Utah Corporation, 
NC, 
INC,, 
rect and in lawful money 
of 353,071.27 as 
1. The principal amount of this Ncite shall be paid six 
months after the Maker hereof files a final subdivision plat for 
Che following described property in Web^r, County, Utah: 
Part of the Southwest Quarter of Section 17, and the 
Southeast Quarter of Section 18, Township 6 North, Range 1 
West, Salt Lake Base and Meridian,|U.S. Suvrey: beginning 
at a point on Ogden City Coordinates North 209+99.49, East 
45+90.45 on the East right of way line of the Oregon Short 
Line Railroad, said point given as 113.30 chains West and 
79.2 feet North of the Southeast cirner of said Section 18; 
and running thence North 1°30' Ease 620.00 feet and North 
0o29,30n East 446.43 feet along said railroad right of way 
to Ogden City Coordinates North 22<|)+65.85, East 45+92.52 
(being the centerline of 7th Stree 
89Q09,45M East 809.38 feet to the 
Ogden City Coordinates North 220+6 
thence South 0°50f15" West 33 feet 
East 198.0 feet; thence South 0°58 
fence corner; thence North 64°00' 
South 25°09,15" West 282.80 feet a 
3°35'09" West 258.05 feet; thence 
feet to the point of beginning. 
extended), thence South 
last line of Section 18 
.68, East 54+01.97), 
thence South 89°09,45" 
30M West 822.73 feet to 
fest 718.19 feet; thence 
ong fence; thence South 
lorth 89°17 ,49" West 231.0 
a 
2. In the event this Note is not 
after filing of the aforesaid subdivisi 
remaining unpaid on the date six (6) mo 
subdivision plat shall bear interest fr 
(6) months after filing said subdivisio 
percent (3%) per annum until paid Eig^ 
3. Any amounts of principal and i 
aid within six (6) months 
n plat, the amount 
ths after filing said 
>m and after the date six 
plat at the rate of 
nterest not sooner paid on 
years after 
said Payee may 
(4) 
this Note within four (4) years after filing the aforesaid 
subdivision plat shall be due on a date four 
filing said subdivision plat and if notl then 
proceed according to law: 
Payee may, at its ootion: 
A. Pay any sums necessary to remo|ve liens and encumbrances 
against the property described above, do the extent such liens 
EXHIBIT E) 
-2-
and encumbrances are placed against title to said property by the 
acts or neglect of Payee or those claiming by, under or through 
Payee or were against title to said property on November 20, 
1978, and may deduct the amount so paid from the amount of this 
Note. 
B. Take such action to clear title to the property 
described in paragraph 1 above of liens and encumbrances of 
record against said property on November 20, 1978, or placed 
thereon by the acts or by reason of the neglect of Payee or those 
claiming by, under or through Payee and deduct the expenses and 
costs incurred by Maker in so doing from the amount of this 
Note. 
C. Perform any covenant to be performed by Payee by the 
terms of that certain Agreement dated November 20, 1978 between 
Payee herein as Seller and Maker herein as Buyer and deduct the 
cost and expense of doing so from the amount of this Note* 
This Note is given pursuant to the terms of a Judgment and 
Decree of the Honorable Calvin Gould entered December 26 , 1983 
in Civil Case #72745 in the District Court of Weber County, Utah, 
to which Judgment and Decree reference is made for the terms, 
provisions and conditions thereof. 
DATED this 30th day of December , 1983. 
NIXON & NIXON, INC. 
N**d D *nd**4N* / 6 \ 
778730 
. .t£0 in: s£i \ 
;?73 j i : 4 / 
A G R E E M E N T 
::UTH 1
 /r^ 
Agreement made this 10 day of November, 1978, between 
JOHN NEW and ASSOCIATES. INC. a Utah corporation, hereinafter 
referred to as Seller and NIXON and NIXON INCJ, a Utah corpora-
tion, hereinafter referred to as Buyer. 
RECITALS 
1. Seller has right title and interest I-J certain real 
property described more particularly in Evhihlt M A M . made a 
part hereof by this reference. 
2, Buyer desires to purchase the sajne for the* purpose 
of building a subdivision. 
Now therefore it is agreed and covenanted between 
the parties as followst 
1. Buyers will pay the redemption brice necessary to 
redeem the property and interest of John New and Associates in 
the approximate sum of Seventy Six Thousir* Nine Hundred 
($76,928.73) . 
le to the described 
Twenty Eight Dollars and Seventy-Three Cents 
2. Buyer shall convey to Seller ti 
property, free and clear of all liens and shill piovide for 
Buyer a policy of title insurance, insuring the title of 
Buyer. 
3. Buyer shall use best efforts tol prepare a sub-
division plat and proceed with engineering and development of 
the property at a commercially reasonable speed. 
4. Six months from the filing of the final plat, 
Buyer shall pay to Seller the difference between tne redemption 
price paid initially and One Hundred and Thilrty Thousand Dollars 
($130,000.00). 
5. In the event, it becomes necessjary to fence or 
realign the millstream creek, in order to mdet P.II.A. standards 
and approval for funding, such realignment o|r fencing will be 
EXHIBIT A 
- 2 -
done by Seller at Seller's expense or if Seller is unable to 
do the necessary work within Thirty days from written notice 
Buyer may do work and deduct the expense 'rom the purchase 
price. 
6* In the event, any assessments, liens or encumbrances 
that exist or are subsequently disclosed to exist at the time of 
this agreement that necessitate extra payments from Buyer to 
develop the subdivision, such sums shall be deducted from the 
balance of the purchase price owed Seller bv Buyer. 
7. Buyer shall make all normal improvements and meet 
all normal improvement costs, associated with development of 
the property. 
8. In the'event, Buyer does not pay Seller the amount 
of money due.and payable six months from the filing of the final 
subdivision plat, the amount of money then due and owing shall 
bear interest at the rate of Eight percent (8%). 
9. Buyer shall execute a note in favor of Seller 
consistant with the terms of this agreement. In the event, 
Buyer hat; not paid the Seller the amounts due and payable here-
under within four years from the filing of final plat, the note 
shall be in default and Seller may proceed according to law. 
10. The Buyer has the option to require Seller to 
purchase the 2,4 5 acres described in Exhibit "A" as parcel two, 
at th* sum of Fifteen Thousand Five Hundred Eighty Nine Dollars 
and Eight Two Cents ($15,589.82). This sum represents the re-
purchase price of the 2.45 acres. It is the intent of the 
parties that the option to require Seller to rebuy shall bear 
the identical price per acre that Buyer pays to Seller. In 
the event, there are adjustments in the purchase price due to 
expenses incurred with realignment or fencing of the millstream 
creek, or in the event, there are unknown liens or assessments, 
these adjustments are to be reflected in the price required of 
Seller for repurchasing the 2.4b acres. 3i*j<±r must exercise 
this right within six months after filing of the final plat. 
- 3 
11. In the event, Buyer sells the probr> . , the note to 
Seller will become due and payable. 
12. It is the intent of the parties tja meet F.H.A. 
requirements for financing. If there are any extraordinary 
F.H.A. requirements beyond Ogden City requirements, Seller 
may be required to pay these additional costs up to Seven 
Thousand Five Hundred Dollars ($7,500.00). In 
Buyer determines the development is untenable, 
Seller to rebuy the property for One Hundred Thousand Dollars 
($100,000.00). 
13. Time is of the essence to this agreement 
DATFD this 2 0 day of November, 197C, 
the event, 
Buyer may require 
NIXON and NIXON INC. , 
**^ip4-7<Y 
E, J. Nixon 
JOHN NEW and ASSOCIATES 
By: vfl, Jw , *C1 
John New, President Tt 
ESS 
STATE, OF UTAH * ) 
COUNTY OF WEBER j 
On the JO day of November, 1978, pejrsonklly appeared 
before me John New, who being duly sworn did say that he is the 
President of John New and Associates and that said instrument 
<*as signed in behalf of said John New and Associates, by 
authority of its bylaws and said John New acknowledged to me 
that said John New and Associates executed the same. 
NOTARY PUBLIC 
Residing at:t?j 
My Commission E x p i r e s : £ Iff /$" 
pwky «r 
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STATE OF UTAH ) 
:ss 
COUNTY OF WEBER ) 
0 n
 the day of November, 1978, personally appeared 
be fore, me . E. J. Nixon „ who being duly sworn did 
sav triat ne is an o«ie«c pi Nixon and Nixon inc., and that 
said instrument was signed in behalf of said Nixon and Nixon 
Inc., bv authority of its bylaws and said E. J. Nixon 
acknowledged to me that said Nixon and Nixon Inc., executed 
the same. ^*~\ / 
•*
V/-:'' "'K*''- NOTARY PUBLIC f* <*' / 
• V ' - c r •?»>•• Residing at i &*A<~ U** 
: I . - - • - ' ;*• My Commisslo.. Expires: J V / ' / J V 
\ V»:M: ••• V 
500*1305 n« 735 
EXHIBIT A 
PARCEL 1 : 
Part of the Southwest Quarter of Section 17# and the Southeast! Quarter of 
Section 18, Township 4 North, Range 1 West, Salt Lake 8ase and Meridian, 
U.S. Survey: Beginning at a point on Ogden City Coordinates Nbrth 209*99.**9. 
Cast **5*90.t»5 on the East right-of-way line of the Oregon Short Line Railroad, 
jtaid point given as 13*30 chains. West and 79.2 feet North of the Southeast 
corner of said Section 18; and running thence North 1 301 East 
North 0°29,30M East M*6.*0 feet alongsaid railroad right-of-wik» to Ogden City 
Coordinates North 220+65.85, East ^5+92.52 (being the centerline of 7th Street 
extended), thence South 89 09,(#5" East 809.38 feet to the East line of Section 
18 (Ogden City Coordinates North 220+67.68, East 5^01.97). thince South O ^ O M S " 
West 33 feet; thence South 89o09,*•5,, East 198.0 feet; thence Sbuth 0°58,30M West 
822.73 feet to a fence corner; thence North 6*4°OOf West 718.19 feet; thence South 
25°09'15n West 282,80 feet along fence; thence South 3°35f09M West 258.05 feet; 
thence North 89°17U*9H West 231.0 feet to the point of beginning. 
620,00 feet and 
PARCEL 2; 
Range 1 West, Sal t 
East U<0.57 feet 
If said Quarter Sec-
Part of the Southeast Quarter of Section 18, Township 6 North, 
Lake Meridian, U.S. Survey: Beginning at a point North 0 58» W 1 
and North 89°09'(#5n West <<55.** feet from the Southeast corner o ___ 
tion; and running thence North 89°09,2#5n West 353*98 feet to the East line of Oregon 
Short line Railroad right-of-way; thence North along said right-pf-way line **55 feet, 
more or less, to the center of Mill Creek; thence South 6*4°53l 
said center of Mill Creek; thence Southeasterly along a channel[ 
to ie point of beginning. 
East 88.3 feet along 
of said Mill Creek 
939377 
ASSIGNMENT Lui $*«**^^ 
KNOW ALL MEN BY THESE PRESENTS: 
That the undersigned for and in consideration of the sum of 
TEN and, no /100 .: - ~ -
HLEO 
paid by. 
of 
UC-JXEE&LOPMENT COMEAttY 
OGDEN 
_, County of- WEBER 
JlXAiL «, receipt whereof is hereby acknowledged, h 
( $ 1 0 . 0 0 ) Dollara, 
, State of 
sold, assigned, and trans-
ferred and by these presents do seii, assign and transfer unto the fraid_ GATEWAY 
DEVELOPMENT COMPANY 
Part 
6 No 
Begi 
and 
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|unning thence 
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ler of Mill Creek; 
bf said Mill 
IN WITNESS WHEREOF, —. 
of A p r i l 198Q . 
. have hereunto signet 
Ea 
th 
5p 
_name_ . this~ 21 day 
STATE OF_ 
COUNTY OF. 
On this.!*. 
u±*<. 
%>*. j } t = . 
JJ'AH NEW /ND ASSOCIATES , INC 
SECRETARY TREASURE 
^ \ V 
^ 3 o v ^ ^J 
-day of- •M>rW«w * lSL~zl, personally appeared before me 
C K i 
k< the signer>_l of the above instrument who duiy acknowledged to me tn 
ylu $ ', * ^ 
'•My^fhmjssion expires: 
Residing at 
executed the same. 
Notary Public 
FORM 123—ASSIGNMENT LONG FORM—KCU-Y CO 35 w NINTH SOUTH S L C UTAH 
Address 
Vo 
Ogden, U U h 
JOHN NEW & ASSOCIATES 
0 f Ogden 
Quit Claims to 
Quit Claim Deed 
(Nam* of corporation) 
County of W e b e r 
GATEWAY DEVELOPMENT COMPANY, INC. 
Grantor 
, State of Utah, hereby 
of Ogden County of w * b e r 
TEN DOLLARS AND OTHER VALUABLE CONSIDERATIONS 
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